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STATE OF W SCONSI N : | N SUPREME COURT
Robert Prosser, FILED
Pl aintiff-Appellant-Cross- APR 21, 1999
Respondent - Peti ti oner,
Marilyn L. Graves
V. Clerk of Supreme Court

Madison, W1

Ri chard A. Leuck and Cedarburg Mitua
| nsurance Conpany,

Def endant s- Respondent s- Cr 0ss-
Appel | ant s.

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 WLLIAM A BABLITCH, J. Petitioner, Robert Prosser
(Prosser), requests that this court reverse the court of appeals’
decision which determned that Prosser’s settlenent offer to
respondent Cedarburg Mitual Insurance Conpany (Cedarburg) was
anbi guous and therefore invalid. Accordingly, the court of
appeal s also determ ned that Prosser was not entitled to double
costs and interest from Cedarburg. The anbiguity arose fromthe
lack of <clarity as to whether the offer of settlenent was
extended only to Cedarburg or to both Cedarburg and its insured,
Ri chard A Leuck (Leuck). W hold that an insurer, as part of
its fiduciary duty to its insured, has a duty to clarify an offer
of settlement that is anbiguous with respect to whether the offer

applies to only the insurer or both the insurer and the insured.
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Failure to clarify the anbiguity results in a valid offer
pursuant to Ws. Stat. § 807.01. W also hold, based on the
pl ain | anguage of 8 807.01(3) and (4), that Prosser is entitled
to double costs, including costs associated with determ ning
coverage, and interest from the date of the settlenent offer
t hroughout the trial on determ ning coverage.

12 The history underlying this case is not in dispute. In
1992 defendant Leuck, a mnor, started a fire which destroyed a
war ehouse owned by Prosser. On March 25, 1993, Prosser sued
Leuck and his parents’ insurance conpany, Cedarburg, for the
damages to his warehouse and its contents.

13 On Cctober 13, 1993, Prosser served Cedarburg with an
of fer of settlement for $99, 750 “plus the actual costs of this
action.” The offer was addressed only to Cedarburg and its
at t or neys. Prosser offered to dismss “this pending litigation
and the entirety of defendant’s liability attendant to said
litigation . . . in exchange for the defendant’s paynent” of
$99, 750 “cash, plus the actual <costs of this action.”
Cedarburg’s insurance policy limt in this case was $100, 000.

14 Cedarburg nmade no response to Prosser’s settlenent
of fer. Rat her, because there was sone evidence that Leuck
intentionally started the fire, Cedarburg challenged coverage
under its policy which provided an exclusion for intentional
acts. On June 30, 1994, Cedarburg filed a notion to bifurcate
the coverage issue fromthe liability and damages issues and to

stay the underlying proceedings pending resolution of the
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coverage issue. The Barron County Crcuit Court, Judge Janes C.
Eaton presiding,! granted this notion on August 22, 1994,

15 After a trial and appeal, the court of appeals
determned that the Cedarburg policy did provide coverage to

Leuck for the claim Prosser v. Leuck, 196 Ws. 2d 780, 788, 539

N.W2d 466 (Ct. App. 1995). The court of appeals renmanded the
case to the circuit court for entry of judgnent in favor of
Prosser in such amount as ultimately determ ned. Cedarburg filed
a petition for review but this court denied review of the court
of appeal s’ decision on Novenber 14, 1995.

16 On Novenber 30, 1995, Cedarburg tendered its policy
[imt of $100,000 to Prosser. Prosser did not accept this tender
and on January 2, 1996, filed a notion for summary judgnment and
for double costs and interest pursuant to Ws. Stat. 8§ 807.01(3)

and (4)? for Cedarburg’'s failing to accept its settlenent offer

! Following the court of appeals’ decision on the coverage
i ssue, Prosser filed a notion for substitution of judge and the
Honor abl e Edward R. Brunner was assigned to the case.

2 Al references to the Wsconsin Statutes are to the 1991-
92 version unl ess otherw se not ed.

W sconsin Stat. 8 807.01(3) and (4) provide:

(3) After issue is joined but at Ileast 20 days
before trial, the plaintiff my serve upon the
defendant a witten offer of settlenent for the sum or
property, or to the effect therein specified, wth
costs. If the defendant accepts the offer and serves
notice thereof in witing, before trial and within 10
days after receipt of the offer, the defendant may file
the offer, wth proof of service of the notice of

acceptance, with the clerk of court. If notice of
acceptance is not given, the offer cannot be given as
evi dence nor nentioned on the trial. If the offer of

settlenment is not accepted and the plaintiff recovers a
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of COctober 13, 1993. At a hearing on Decenber 19, 1996, the
parties stipulated that judgnent would be entered against
Cedarburg in the anpbunt of its policy limt, $100,000, and that
the issue of double costs and interest pursuant to 8 807.01(3)
and (4) would be determned by the circuit court.

17 The circuit court granted Prosser’s notion for interest
pursuant to Ws. Stat. § 807.01(4) but determned that the
accrual of interest was tolled, along with the stay of the
liability and damages issues, pending resolution of the coverage
I ssue. Accordingly, the circuit court awarded Prosser interest
fromthe date of the settlenent offer, October 13, 1993, through
the date the circuit court stayed the underlying action, and from
the date this court denied review of the court of appeals’
deci sion regardi ng coverage, Novenber 14, 1995, through the date
Cedarburg tendered its policy limts, Novenber 30, 1995. The
circuit court denied Prosser’s notion for double costs pursuant
to § 807.01(3), reasoning that nost of Prosser’s costs were
associated with litigating the coverage issue.

18 Prosser appealed the circuit court’s decision that

interest did not accrue while the underlying action was stayed

nmore favorable judgnent, the plaintiff shall recover
doubl e the anpbunt of the taxable costs.

(4) If there is an offer of settlenent by a party
under this section which is not accepted and the party
recovers a judgnment which is greater than or equal to
the anmount specified in the offer of settlenent, the
party is entitled to interest at the annual rate of 12%
on the anmount recovered fromthe date of the offer of
settlenent until the anmount is paid. I nterest under
this section is in lieu of interest conputed under ss.
814.04(4) and 815.05(8).
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pendi ng resolution of the coverage issue. Prosser also argued
that the circuit court erred in denying himdouble costs pursuant
to Ws. Stat. § 807.01(3). Cedar burg cross-appeal ed, arguing
that Prosser’s settlenment offer was anbiguous and therefore
invalid and that Prosser accordingly was not entitled to recover
i nterest or double costs.

19 In an unpublished decision,® the court of appeals held
that Prosser’s settlenent offer was anbi guous because it did not
enabl e Cedarburg “to determ ne the anobunt required to settle the
case and determne whether its duty to defend [Leuck] would
survive the proferred settlenent.” Accordingly, the court of
appeal s determned that the offer was invalid and Prosser was not
entitled to double costs or interest under Ws. Stat. 8§ 807.01(3)
and (4).

10 This court accepted Prosser’s petition for review
pursuant to Ws. Stat. 8 (Rule) 809.62(1). This case presents
two issues for our determnation. First, does an insurance
conpany have a duty to clarify an anbi guous settlenent offer? W
hold that an insurer, as part of its fiduciary duty to its
insured, has a duty to clarify an offer of settlenent that is
anbi guous with respect to whether the offer applies to only the
insurer or both the insurer and the insured. Failure to clarify
the anbiguity results in a valid offer pursuant to Ws. Stat

§ 807.01. The second issue presented is whether, given the

® Prosser v. Leuck, No. 97-0686, unpublished slip op. (Ws.
Ct. App. Dec. 16, 1997).
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circunstances of this case, Prosser is entitled to double costs
and interest pursuant to 8 807.01(3) and (4) and if so, to what
extent. We hold that Prosser is entitled to double costs, even
for costs associated with determ ning coverage, and interest from
the date of the settlenent offer, throughout the trial on
determ ni ng cover age.
l.

11 We now turn to the first issue: whether an insurer has
a duty to clarify an offer of settlenent that is anbiguous wth
respect to whether the offer of settlenent applies to only the
insurer or both the insurer and the insured. Wether an offer is
unanbi guous and therefore valid for purposes of Ws. Stat.
8§ 807.01 is a question of law that appellate courts review de

novo. Testa v. Farners Ins. Exchange, 164 Ws. 2d 296, 300, 474

N.W2d 776 (Ct. App. 1991).
112 Cedarburg argues that the offer it received from
Prosser was anbiguous and we agree. As the court of appeals

aptly stated:

: Cedar burg was unable to determne fromthe offer
the anount necessary to settle the case. . . . The
offer’s anbiguity as to whether the entire litigation
would be dismssed also prevented an evaluation of

Cedar burg’s col | at er al exposure. Specifically,
Cedarburg could not determne fromthe offer whether it
woul d still owe a duty to defend its insured.

Prosser v. Leuck, No. 97-0686, unpublished slip op. at 5 = (Ws.

Ct. App. Dec. 16, 1997).
113 GCenerally, a plaintiff or offeror has the burden to

make an offer of settlenent clear and unanbi guous. DeMars v.
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LaPour, 123 Ws. 2d 366, 375, 366 N W2d 891 (1985). “The
defendant’s only duty is to accept the offer in witing wthin
ten days after its receipt, if so desired." 1d. The offer nust
allow the defendant to fully and fairly evaluate his or her own
exposure to liability. Testa, 164 Ws. 2d at 302. This general
rule works well and is appropriate when the defendant or offeree
is concerned with, and responsible for, only his or her own
interests.

14 This general rule does not work well, however, when the

offeree nmust be concerned wth and is responsible for not only

its own interests and exposure to liability, but also the
interests and liability of another. Such is the case wth
Cedar bur g.

[I]n the standard Iliability insurance contract the

insured surrenders conpletely the right to control the
settlement or litigation of the victims claimwthin
the limts of the insurer’s exposure. The threat to
the insured is obvious: If the insurer fails to settle
athird-party claimwithin the limts of the policy and
chooses instead to litigate the matter, the insured
wll be exposed to that portion of any judgnment which
exceeds the policy limts.

Kranzush v. Badger State Mut. Cas. Co., 103 Ws. 2d 56, 60, 307

N.W2d 256 (1981). By entering into an insurance contract and
taking control of settlenment or litigation the insurer assunes a
fiduciary duty on behalf of the insured. “Because the insured
has given up sonething of value to the insurer3nanely, the right
to defend and settle a claindthe insurer has been said to be in
the position of a fiduciary with respect to an insured’ s interest

in settlenment of a claim” Mwy v. Badger State Mut. Cas., 129
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Ws. 2d 496, 511, 385 N.W2d 171 (1986) (citing Alt v. American

Famly Mit. Ins. Co., 71 Ws. 2d 340, 348, 237 N WwW2d 706

(1976)) .

115 The fiduciary duty “carries with it the duty to act on
behal f of the insured and to exercise the same standard of care
that the insurance conpany would exercise were it exercising
ordinary diligence in respect to its own business." At, 71

Ws. 2d at 348. See also Hlker v. Western Autonobile Ins. Co.,

204 Ws. 1, 7, 231 NW 257, 235 N.W 413 (1931) (the insured
"'*ought to be held to that degree of care and diligence which an
ordinarily prudent person would exercise in the managenent of his
own business . . . .'"" (citation omtted)).

16 The fiduciary duty inposes several obligations on the
i nsurer. These include: 1) the insurer nust diligently
investigate to ascertain facts upon which to base a good-faith
decision whether to settle; 2) the insurer nust inform the
insured of any likelihood of liability in excess of policy limts
so that the insured m ght properly protect himor herself; 3) the
insurer nust timely inform the insured of any settlenent offers
recei ved and of the progress of settlenent negotiations. Mwy,
129 Ws. 2d at 510. The insurer nust fulfill these obligations
as part of its fiduciary duty even if it challenges coverage.
Id. at 524.

117 When an insurer receives an offer of settlenent that is
anbi guous with respect to whether the offer applies to only the
insurer or both the insurer and the insured, it cannot fulfill

t hese obligations wthout clarifying the offer.
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18 The present case provides an illustration. Cedar bur g
argues to this court that it <could not ascertain whether

Prosser’s offer, addressed only to Cedarburg, proposed releasing

only Cedarburg or also its insured, Leuck. However, under
either interpretation, the potential inpact on its fiduciary
Leuck was significant. If the offer released only Cedarburg

Leuck would remain in the case but bereft of the coverage
provi ded by Cedarburg. |If the offer applied to both, acceptance
of the offer would release Leuck from any further exposure
Under either scenario, the inpact on Leuck 1is apparent.
Accordingly, consistent with its fiduciary duty, Cedarburg had a
duty to clarify the anbiguity of whether the offer applied only
to Cedarburg or to Cedarburg and its insured. Because Cedarburg
did not clarify the anbiguity, the offer is a valid offer
pursuant to Ws. Stat. 8§ 807.01

19 This holding conports with our recent holding in Towne

Realty, Inc. v. Zurich Ins. Co., 201 Ws. 2d 260, 548 N.W2d 64

(1996) in which this court determ ned that an insurance conpany
has a duty to clarify whether an insured wants the insurer to

provi de a defense. Towne Realty, 201 Ws. 2d at 269.

[We hold that if it is unclear or anbiguous whether
the insured wishes the insurer to defend the suit, it

becomes the responsibility of the insurer to
communicate wth the insured before the insurer
unilaterally foregoes the defense. : : [ T] his

hol di ng shoul d not create an onerous duty for i nsurers:
a sinmple letter requesting clarification of the
insured's position should suffice. (Foot not es
omtted).
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Id. SSmlarly, a sinple letter or telephone call requesting
clarification of the offeror’s position should suffice.

20 Qur holding also pronpotes the purpose of Ws. Stat.
8§ 807.01 which is to encourage settlenment and accordingly, secure
just, speedy and inexpensive determ nations of disputes. See In

re Marriage of Schmdt v. Schmdt, 212 Ws. 2d 405, 412-13, 569

Nw2d 74 (C. App. 1997); Wiite v. Ceneral Cas. Co. of

Wsconsin, 118 Ws. 2d 433, 438, 348 NW2d 614 (C. App. 1984).

As noted by the court of appeals in this case, there is no
reason that an insurer, bound by its fiduciary duty, cannot nake
reasonable inquiries regarding anbiguities so that easily
correctable errors do not conpromse the utility of a settlenent
of fer.

121 Cedarburg argues that if the court inposes a duty on
the insured to clarify an anbiguous settlenment offer, such rule
is new and shoul d be applied prospectively only. W disagree.

122 “Cenerally, this court adheres to the ‘Blackstonian
Doctrine,’ which provides that a decision overruling or
repudi ating an earlier decision operates retrospectively.” Col by

v. Colunbia County, 202 Ws. 2d 342, 363, 550 N.W2d 124 (1996).

The court has recogni zed exceptions to the Bl ackstonian Doctrine
when it would be inequitable in the particular case to apply the
new rule retrospectively. Id. at 363-64. Recogni zing an
exception to retrospective application is a question of policy
for the court. |I|d.

23 W recognize that prior case law, even that involving

def endant insurers, determned that the offeror has a duty to

10
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draft a clear and unanmbi guous settlenent offer. See, e.g.,
DeMars, 123 Ws. 2d at 375. However, insurers have had a
fiduciary duty to their insureds at |east since 1931 with this
court’s decision in Hlker, 204 Ws. 1. Prior case |aw inposing
the burden on the offeror to nmake a clear and unanbi guous offer
even when the offeree was an insurer did not consider the
rel ati onship between Ws. Stat. 8 807.01 and the well-established
fiduciary duty that an insurer owes to its insured. Requi ri ng
insurers to clarify anbiguity in settlenment offers is sinply part
of their long and well-established fiduciary duty to their
insureds. Accordingly, we are not convinced that a bal ancing of
equities requires an exception to the Blackstonian Doctrine of
retrospective application.

24 In sum we conclude that as part of its fiduciary duty
toits insured, an insurer has a duty to clarify any anbiguity in
a settlenment offer it receives with respect to whether the offer
applies to only the insurer or both the insurer and the insured.

Failure to clarify the anbiguity results in a valid offer
pursuant to Ws. Stat. 8§ 807.01. Accordingly, because Cedarburg
did not clarify Prosser’s settlenent offer, the offer was valid.

.

25 Having determned that Prosser’s settlenment offer was
valid, we now turn to the second issue presented: given the
circunstances of this case, is Prosser entitled to double costs
and interest under Ws. Stat. 8§ 807.01(3) and (4), and if so, to
what extent? To resolve this issue, we nust first determne

whether the judgnent in this case was nore favorable than

11
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Prosser’s offer of settlenent. |If it was, Prosser is entitled to
doubl e costs and interest. However, if Prosser is entitled to
double costs and interest we nust also consider whether costs
associated with determning a coverage issue are subject to
doubling under 8 807.01(3) and whether a stay of an underlying
case pending determnation of coverage also stays accrual of
i nterest under § 807.01(4).
A

126 Whether Prosser is entitled to double costs and
interest requires application of Ws. Stat. 8§ 807.01(3) and (4).
Applying a statute to a set of facts is a question that this

court reviews de novo. St. ex rel. Badke v. Geendale Village

Bd., 173 Ws. 2d 553, 569, 494 N.W2d 408 (1993).

27 Wsconsin Stat. 8§ 807.01(3) provides that a plaintiff
shal | recover double the ambunt of taxable costs if the plaintiff
recovers a judgnent that is nore favorable than the anmount of the
rejected settlenent offer. Therefore, to determ ne whether
Prosser is entitled to receive double costs under 8§ 807.01(3), we
must determ ne whether he recovered a judgnent that is “nore
favorabl e” than the settlenent offer he made.

Wsconsin Stat. 8§ 807.01(4) provides that a party is
entitled to interest under that section if the party recovers a
judgnment which is greater than or equal to the ampunt specified
in the rejected settlenent offer. To determ ne whether Prosser
is entitled to interest under § 807.01(4), we nust determne
whet her he recovered a judgnent that is “greater than or equal

to” the settlenent offer he nade.

12
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128 On COctober 13, 1993, Prosser sent Cedarburg a
settlenent offer for $99,750 “plus the actual costs of this
action.”* On Decenber 19, 1996, the parties stipulated that
Prosser’s damages exceeded Cedarburg’'s policy limts of $100, 000
and that judgnent would be entered against Cedarburg in the
amount of $100, 000. Al t hough the record shows that Prosser’s
“actual costs of this action” exceeded $250, we nevertheless
conclude that the judgnment was nore favorable, and greater than
Prosser’s settlenent offer

129 Wsconsin Stat. 8§ 807.01(3) provides that a plaintiff
may make an offer of settlenment “for the sum. . . with costs.”
“The statute contenplates that offer of a specified sum should
also state that the amount is ‘with costs,’” that is, in addition

to costs.” Stahl v. Sentry Insurance, 180 Ws. 2d 299, 307, 509

“ W recognize that after the «circuit ~court granted
Cedarburg’s notion to bifurcate the coverage issue and stay the
underlying case, Prosser nmade a second offer of settlenent on
Sept ember 21, 1994, for $80, 000. Cedarburg then filed an offer
of judgnment pursuant to Ws. Stat. 8 807.01(1) on Septenber 27
1994, for $20, 000. After the coverage issue was resolved and
Prosser did not accept Cedarburg’'s tender of its policy limts,
Cedarburg filed a second offer of judgnent pursuant to § 807.01
on Cctober 14, 1996, for “such anpbunt which when added to taxable
costs and disbursenents wll total an offer of judgnent in the
sum of $106, 000.” Despite this exchange of offers, in arguing to
this court both parties assune that Prosser’s offer of settlenent
made on COctober 13, 1993, is the offer applicable to determ ning
doubl e costs and interest pursuant to Ws. Stat. 8§ 807.01(3) and
(4). Neither party considered the effect of these subsequent
offers on the initial offer. Although this court nay sua sponte
consider issues not raised by the parties, State v. Hol nes, 106
Ws. 2d 31, 39-40, 315 N.W2d 703 (1982), we decline to do so
her e. Therefore, we consider Prosser’s settlenment offer of
Cctober 13, 1993, is the applicable settlenment offer in this
case.

13
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N.W2d 320 (Ct. App. 1993). “IUnder § 807.01(3), Stats., the
of fer and the judgnent nust be conpared exclusive of any costs.”

Northridge Co. v. WR Gace & Co., 205 Ws. 2d 267, 290, 556

N.W2d 345 (Ct. App. 1996)).

130 Accordingly, to determne if Prosser should receive
doubl e costs, we nust conpare the judgnment, exclusive of costs,
with the settlement offer, exclusive of costs. |In Prosser’s case
the parties stipulated that the judgnent, exclusive of costs, was
$100, 000. Al though the settlenent offer was for $99, 750 “plus
t he actual costs of this action,” the settlenent offer, exclusive
of costs, was for $99, 750. Because the judgnent of $100,000 is
nore favorable than the settlenment offer for $99, 750, Prosser
shoul d recover double the amount of taxable costs under Ws.
Stat. § 807.01(3).

131 Regarding interest under Ws. Stat. § 807.01(4), we

recogni ze that both Stahl and Northridge only addressed double

costs wunder Ws. Stat. § 807.01(3). However, 8§ 807.01(4)
regarding interest, applies to offers of settlenent nmade “under
this section.” In other words, 8 807.01(4) applies to an offer
of settlenent made pursuant to § 807.01(3) “for the sum .

with costs.” Therefore, we conclude that in determ ning whether
a judgnent is greater than or equal to a rejected settlenent
of fer for purposes of determ ning whether a party is entitled to
interest, we apply the same principles as we did in determning
doubl e costs. W conpare the judgnent of $100, 000, exclusive of
costs, with the rejected settlenent offer of $99, 750, exclusive

of costs. Because the judgnment is greater than the settl enent

14
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offer, we conclude that Prosser is entitled to interest under
§ 807.01(4).
B.

132 Having determned that Prosser is entitled to double
costs under Ws. Stat. 8§ 807.01(3) we nust consider whether costs
associated with determ ning a question of insurance coverage are
subject to doubling under this statute. This question requires
that we interpret 8§ 807.01(3). Questions  of statutory
interpretation are questions of |aw which we review de novo.

St ockbridge School Dist. v. DPlI, 202 Ws. 2d 214, 219, 550 N.W2d

96 (1996) (citation omtted). Qur purpose is to discern the
intent of the |egislature. Id. If the legislative intent is

clear from the plain |language of the statute, we need not go

further. Id. at 220 (citing Jungbluth v. Honetown, Inc., 201

Ws. 2d 320, 327, 548 N.W2d 519 (1996). | f the plain | anguage
of the statute is anbiguous, we turn to legislative history,
scope, object, subject matter, and context of the statute to
determ ne legislative intent. Jungbluth, 201 Ws. 2d at 327.

133 The plain |anguage of Ws. Stat. 8§ 807.01(3) provides
that “[i]f the offer of settlenent is not accepted and the
plaintiff recovers a nore favorable judgnent, the plaintiff shall
recover double the anmpbunt of the taxable costs.” The plain
| anguage i s unanbi guous. Two conditions must be nmet to recover
doubl e the anobunt of taxable costs: 1) the offer of settlenent
must not be accepted; and 2) the plaintiff nust recover a
judgnent that is nore favorable than the settlenent offer. | f

these two conditions are net, the statute specifies that the

15
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plaintiff “shall” recover double the anpbunt of taxable costs.
Section 807.01(3) provides no exceptions for assessnent of double
costs. W also find no exceptions in either case |law or other
statutes, and Cedarburg has pointed to no exceptions that would
preclude the plaintiff from recovering double the anmount of
taxable costs wunder 8§ 807.01(3) for costs associated wth
determ ning the coverage issue.

134 *“Taxable costs” are those allowed as itens of cost

under Ws. Stat. 8§ 814.04 (reprinted in part below).®> These

> Wsconsin Stat. § 814.04 provides in pertinent part:

Itens of costs. Except as provided in ss. 93.20,
101.22(6)(i) and (6m (a), 814.025, 814.245, 895.035(4),
895. 75(3), 943. 212(2) (b), 943. 245(2) (d) and

943.51(2)(b), when allowed costs shall be as foll ows:

(1) ATTORNEY FEES. (a) When the anmount recovered or
the value of the property involved is $1,000 or over,
attorney fees shall be $100; when it is less than
$1,000 and is $500 or over, $50; when it is less than
$500 and is $200 or over, $25; and when it is |less than
$200, $15.

(2) Di SBURSEMENTS. All the necessary disbursenents
and fees allowed by |law, the conpensation of referees;
a reasonabl e di sbursenent for the service of process or
ot her papers in an action when the sane are served by a
person authorized by | aw other than an officer, but the
item may not exceed the authorized sheriff’'s fee for
the same service; anmounts actually paid out for
certified copies of papers and records in any public
of fice; postage, tel egraphing, tel ephoning and express;
depositions including copies; plats and photographs,
not exceeding $50 for each item an expert wtness fee
not exceeding $100 for each expert who testifies,
excl usive of the standard witness fee and m | eage which
shall also be taxed for each expert; and in actions
relating to or affecting the title to lands, the cost
of procuring an abstract of title to the |I|ands.
Guardian ad litem fees shall not be taxed as a cost or
di sbur senent.

16
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al l owabl e costs include attorney fees and various disbursenents.

There is nothing in 8 814.04 to indicate that costs associated
with a coverage dispute, determ ned while the underlying case is
stayed, are not included in itens of cost. W sconsin Stat.
8§ 814.10, regarding taxation of costs, also nmakes no exceptions,
even for costs associated with determ ning coverage.

135 Qur conclusion is supported by the | egislature’ s use of

the term “shall” in Ws. Stat. 8§ 807.01(3) (“the plaintiff shal
recover double the anobunt of taxable costs”). Wen a statute
uses the term “shall” we presune that its intent is mandatory.

GVAC Mortgage Corp. v. Gsvold, 215 Ws. 2d 459, 477, 572 N W2d

466 (1998) (citing Karow v. M I waukee Co. GCvil Serv. Comrn, 82

Ws. 2d 565, 570, 263 N W2d 214 (1978)). Accordingly, we
presune that the use of “shall” in Ws. Stat. 8§ 807.01(3) is
mandat ory¥%the plaintiff “shall” recover double the anmount of
taxable <costs if the statutory conditions are net. Qur
presunption is strengthened because “shall” and “nmay” are both
used in the same statutory section. \Wen “shall” and “may” are

used in the sanme section, we “‘can infer that the |egislature was
aware of the different denotations and i ntended the words to have

their precise neanings.’” GVAC Mortgage Corp., 215 Ws. 2d at

478 (quoting Karow, 82 Ws. 2d at 571).

136 Finally our <conclusion that costs associated wth
determ ning coverage are subject to doubling under Ws. Stat.
8 807.01(3) is supported by the purpose of § 807.01%to encourage
pretrial settlenent. See DeMars, 123 Ws. 2d at 373. The risk

of being assessed the penalty of double costs under § 807.01(3)

17
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encourages parties to seriously assess their chances of winning a
coverage or liability dispute. The party who rejects a
settlement offer and forges ahead with litigation does so wth
the full know edge of 8§ 807.01(3) and that if not successful
they nmay be subject to double costs under 8 807.01(3).

137 Cedarburg relies on Oiver v. Heritage Mut. Ins. Co.,

179 Ws. 2d 1, 20 n.4, 505 NW2d 452 (Ct. App. 1993) to assert
that Prosser is not entitled to double costs or interest from an
insurer who declines a settlenent offer and then, after |earning
new facts, tenders its policy limts as long as the insurer is
not negligent in investigating the facts and the new facts are
material to the case and changed the insurer’s m nd. Cedar bur g
asserts that it was not negligent in investigating the facts
because it did as the law allows%chal |l enge coverage by noving
for Dbifurcation of the coverage issue. See Ws. Stat.

8§ 803.04(2)(b); Newhouse v. Citizens Security Mit. Ins., 176

Ws. 2d 824, 836, 501 N.w2d 1 (1993);. See also Elliott v.

Donahue, 169 Ws. 2d 310, 317, 485 N.W2d 403 (1992) (“An insurer
does not breach its contractual duty to defend by denying
coverage where the issue of coverage is fairly debatable as |ong
as the insurer provides coverage and defense once coverage is
established.”)

138 W recognize that bifurcation, to allow determ nation
of the coverage issue before litigating the liability and damages

i ssues, is the accepted practice when coverage is disputed.

The rule has thus devel oped that an insurer who has
a duty to defend . . . and who clains that the terns of

18
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the policy deny coverage for the incident formng the
basis of the suit, nust take steps to seek and obtain a
bi fur cat ed trial 3litigating cover age first and
obtaining a stay of all proceedings in the liability
and danmage aspects of the case until coverage, or |ack
of coverage, is determ ned.

Kenefick v. Htchcock, 187 Ws. 2d 218, 232-33, 522 N W2d 261

(Ct. App. 1994) (citing Elliott, 169 Ws. 2d at 318). Al though
bi furcation is the accepted practice when coverage is disputed,
we are not persuaded that costs associated wth determ ning
coverage are not subject to doubling under Ws. St at .
§ 807.01(3).

139 Bifurcation of the coverage issue from the liability
and danages issues is specifically allowed by Ws. Stat.
§ 803.04(2)(b) (reprinted below).® However, neither Ws. Stat.
§ 807.01(3) nor 8§ 803.04(2)(b) carve out an exception to the

® Wsconsin Stat. § 803.04(2)(b) provides as foll ows:

If an insurer is made a party defendant pursuant to
this section and it appears at any time before or
during the trial that there is or may be a cross issue
between the insurer and the insured or any issue
bet ween any other person and the insurer involving the
question of the insurer’s liability if judgnent shoul d
be rendered against the insured, the court my, upon
notion of any defendant in the action, cause the person
who may be |iable upon such cross issue to be nmade a
party defendant to the action and all the issues
involved in the controversy determned in the trial of
the action or any 3% party may be inpleaded as
provided in s. 803.05. Nothing herein contained shal
be construed as prohibiting the trial court from
directing and conducting separate trials on the issue
of liability to the plaintiff or other party seeking
affirmative relief and on the issue of whether the
insurance policy in question affords coverage. Any
party may nove for such separate trials and if the
court orders separate trials it shall specify in its
order the sequence in which such trials shall be
conduct ed.
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award of double costs under 8 807.01(3) for costs associated with
determ ni ng coverage under § 803.04(2)(b).

140 In addi ti on, t he pr edecessor to W s. St at .
8§ 803.04(2)(b), already existed when the |egislature enacted the
predecessor to Ws. Stat. 8§ 807.01(3), allowng bifurcation of
trials on liability and coverage issues. |n construing statutes,
we presune that the |egislature knew existing | aw when it enacted

a statute. In Interest of REH, 101 Ws. 2d 647, 652, 305

N.W2d 162 (C. App. 1981) (citing Mack v. Joint Sch. D st. No.

3, Village of Hales Corners, 92 Ws. 2d 476, 285 N W2d 604

(1979)).
41 Wsconsin Stat. § 803.04(2)(b), taken from Ws. Stat.
8§ 260.11, Wsconsin Rules of Cvil Procedure, 67 Ws. 2d 585, 647

(1976), was anended in 1931 to allow a circuit court to direct a
separate trial on the issue of coverage. L. 1931, c. 375, s.2.

It was not until 40 years later, in 1971, that the legislature
first allowed a plaintiff who recovers a judgnent that is nore
favorabl e than the settlenment offer to recover double the anount
of taxable costs. L. 1971, <c¢.27, s.3 (regarding Ws. Stat.
8 269.02, the predecessor to Ws. Stat. 8§ 807.01(3)). Because we
presunme that the legislature is aware of existing |law when it

passes a new statute, In Interest of RE H, 101 Ws. 2d at 652,

we presune that the |legislature was aware of the circuit court’s
ability to order a separate trial on the issue of coverage when
it enacted a statute allowng double costs in the event a
plaintiff recovers a judgnment nore favorable than the settl enent

of fer. However, the legislature failed to take the opportunity

20



No. 97-0686

to make any exceptions for the award of double costs under
§ 807.01(3).

42 Cedarburg also argues that after coverage was
determned, it re-evaluated its exposure and properly tendered
its policy limt. Prosser rejected the tendered policy limt and
went forward with steps to litigate the liability and damages
i ssues. Therefore, Cedarburg argues, according to Qiver, it
would be wunjust to penalize Cedarburg with double costs and
interest under Ws. Stat. 8 807.01(3) and (4).

143 diver does not resolve this issue. In Qiver, the
plaintiff filed an offer to settle for the insurance policy
limts of $25,000 on February 7, 1990. The insurer did not
accept Aiver's offer wthin 10 days as prescribed by Ws. Stat.
§ 807.01(3). diver, 179 Ws. 2d at 16. Nearly six nonths after
Aiver tendered his offer to settle, and follow ng di scovery, the
insurer tendered its policy limts of $25,000 on August 8, 1990.

Id. at 18. dQdiver refused to accept the insurer’s offer. Id.
The court held that Oiver was not entitled to double costs and
interest followng the insurer’s tender of its policy limts.

44 In Aiver, the court did not decide whether Aiver was
entitled to double costs and interest prior to the insurer’s
tender of its policy limts. Here, the circuit court held that
Prosser was entitled to double costs and interest (except for the

period of tine required for resolution of the coverage question)
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prior to Cedarburg’'s tender of its policy limts.” This issue
was not resolved in diver. Accordingly, diver is not
determ nati ve.

145 We conclude that the plain |anguage of Ws. Stat.
8 807.01(3) nakes no exception for assessnent of double costs.
If the plaintiff's settlenment offer is not accepted and the
judgnment is nore favorable than the settlenent offer, the
plaintiff “shall” recover double the anobunt of taxable costs.
Because the statute provides no exceptions we hold that if the
statutory conditions are nmet the taxable costs subject to
doubl i ng i nclude costs associated with determ ning coverage.

C.

146 We have determ ned that Prosser is entitled to recover
interest pursuant to Ws. Stat. 8 807.01(4) because he recovered
a judgnent that is greater than or equal to the anount he
of f er ed. However, this case requires that we also consider
whet her a stay of wunderlying issues pending determ nation of
coverage also stays accrual of interest under 8§ 807.01(4).
Cedar burg does not contest that Prosser is due sone interest.

Cedarburg only argues that Prosser is not entitled to accrue

" W recognize that Ws. Stat. § 807.01(4) provides that
interest is calculated on the anmount recovered from the date of
the settlenent offer “until the anmount is paid.” However,
Prosser appealed from the circuit court order which granted him
interest and double costs through Novenber 30, 1995, when
Cedarburg tendered its policy limts, arguing only that he is
entitled to interest and double costs while the underlying case
was stayed pending determ nation of the coverage issue. Prosser
did not argue, nor do we decide, whether he is entitled to
interest “until the anmount is paid.”
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i nt er est when the under | yi ng case was st ayed pendi ng
determ nation of the coverage issue. This issue requires that we
interpret 8 807.01(4). W review questions of statutory

interpretation de novo. Stockbridge, 202 Ws. 2d at 219.

147 Wsconsin Stat. 8 807.01(4) specifies that if the party
maki ng the settlenent offer recovers a judgnent which is greater
than or equal to the settlenment anmount, that party is entitled to
interest on the anmpbunt recovered from the date of the offer to
when it is paid. The plain |anguage of this statute does not
carve out an exception for any tine period during which the
calculation of interest could be stayed. In fact, the plain
| anguage  provides t hat i nt er est accrues t hr oughout t he
l[itigation: “from the date of the offer of settlenment until the
anount is paid.” § 807.01(4). Even Ws. Stat. § 803.04(2)(b),
which allows circuit courts to bifurcate coverage and liability
gquesti ons, does not stay the accrual of interest under
8§ 807.01(4) pending determ nation of coverage.

148 Qur determnation is consistent with the obligations
inposed by the insurer’s fiduciary duty. Even while the
underlying case is stayed pending determ nation of coverage, the
insurer still has the obligations attendant to its fiduciary duty
to inform the insured of settlenent offers and negotiations.

See, e.g., Mowy, 129 Ws. 2d at 525-26.

Once an insurer has rejected an offer, the insured
should then have the opportunity to settle for the

proffered amount. . . . If the coverage trial results
in a finding of coverage, then the insurer would assune
responsibility for its insured s indemification. | f

coverage does not exist, then the insured wll at |east
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have limted its liability in what was concededly an

excess liability case, rather than exposing itself to

extensive liability.
Id. at 526. In other words, even when the underlying case is
pendi ng determ nation of coverage, the insurer’s fiduciary duty
regarding settlenent is not stayed. Settl enment negotiations can
cont i nue.

49 Because settlenent negotiations can continue while the
underlying case is stayed, accrual of interest on a settlenent
of fer should also continue. The purpose of Ws. Stat. § 807.01
is to encourage settlenent. DeMars, 123 Ws. 2d at 373. The
risk of being assessed interest under 8§ 807.01(4) is neant to

“encourage settlenent of cases prior to trial by providing an

incentive to accept reasonable settlenent offers.” Erickson v.

Gundersen, 183 Ws. 2d 106, 124, 515 N W2d 293 (C. App. 1994
(citations omtted). If interest does not accrue when an
underlying action is stayed pending determ nation of coverage
there would be no *“incentive,” or at least a greatly reduced
incentive, to accept a reasonable settlenent offer.

50 Cedarburg relies on State ex rel. Rabe v. Ferris, 97

Ws. 2d 63, 293 N.W2d 151 (1980) for its assertion that the stay
of the wunderlying case pending determnation of the coverage
issue also stayed accrual of interest under Ws. St at .

8§ 807.01(4). Specifically, Cedarburg asserts that Rabe held that

a stay of underlying proceedings stops the running of all other
statutory tinme periods. Cedarburg argues that a stay, therefore,
tenporarily stops all activity relating to the underlying action,

even accrual of interest under § 807.01(4).
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151 The facts and hol ding of Rabe are distinguishable from
the present case. |In Rabe, a case before this court on a wit of
habeas corpus, Rabe alleged that his statutory right to a speedy
trial was violated because of a delay in proceedi ngs agai nst him
caused by the state's interlocutory appeal. Rabe, 97 Ws. 2d at
66. This court held that “[a] stay of proceedings directed to a
| oner court tolls the running of any tinme period wthin which a
particular act is to be done in that court. (Footnote omtted).”

Id. at 68.

152 Accrual of interest under Ws. Stat. § 807.01(4),
however, is not a particular act that is to be done wthin any
time period. It is aresult triggered by the defendant’s failure
to do a particular act%¥accept the plaintiff’s settlenent offer
within 10 days after receipt of the offer. See § 807.01(4).
Accordingly, the stay of the wunderlying case could not have
affected the accrual of interest under § 807.01(4). Ther ef or e,

Rabe does not apply to this case.

153 In sum we hold that the accrual of interest under Ws.
Stat. 8§ 807.01(4) is not stayed when the underlying action is
stayed pending determ nation of coverage. The plain |anguage of
the statute, 8 807.01(4), provides that interest is calculated on
the amount recovered “from the date of the offer of settlenent
until the amount is paid.” The statute carves out no exceptions
for staying the accrual of interest. Therefore, we determ ne
that interest accrued “fromthe date of the offer of settlenent,”

that is, from Qctober 13, 1993.
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154 W remand the <cause to the «circuit court for
determ nation of double costs and interest consistent with this
opinion, and to enter judgnment accordingly.

By the Court.—JFhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court.
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155 ANN WALSH BRADLEY, J. (Concurring). Al though | join
the other parts of the mgjority opinion, | conclude, as did the
circuit court, that Cedarburg Mitual Insurance Conpany is not
subject to double costs and interest under Ws. St at .
8§ 807.01(3), (4) for |Ilitigating whether Richard Leuck had
coverage under his insurance policy. Because the majority
opi nion concludes otherwwse and in the process unreasonably
forces an insurer in Cedarburg' s position to settle before it can
fully and fairly assess its liability for damages, | respectfully
concur .

56 There can be little doubt that Ws. Stat. § 807.01
exists to encourage parties to settle their cases rather than

take themto trial. Beacon Bow, Inc. v. Wsconsin Elec. Power

Co., 176 Ws. 2d 740, 501 N.w2d 788 (1993); DeMars v. LaPour,

123 Ws. 2d 366, 373, 366 N.W2d 891 (1985). To the extent that
8§ 807.01 forces parties to carefully analyze their realistic
chances of liability or recovery and reevaluate the nerits of
taking their case to trial, the statute serves an inportant
purpose. Settlenment is to be encouraged rather than discouraged
in the | aw
157 Yet, the virtues of settlenment are not unbounded.

Wile Ws. Stat. § 807.01 exists to encourage settlenent, it
cannot be enployed to unreasonably force settlenent. Nel son v.
McLaughlin, 211 Ws. 2d 487, 517-18, 565 N W2d 123 (1997)
(Abrahanson, C.J., dissenting); Wite v. Ceneral Casualty Co. of

Wsconsin, 118 Ws. 2d 433, 439-40, 348 N wW2d 614 (C. App.

1984) . As courts in this state have repeatedly said, a
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settl enment offer unreasonably forces settlenent when the
recipient of the offer is not able to fully and fairly eval uate

its liability. Nelson, 211 Ws. 2d at 504, 517-18; Blank v. USAA

Property & Casualty Ins. Co., 200 Ws. 2d 270, 276, 546 N. W 2d

512 (Ct. App. 1996); Testa v. Farmers Ins. Exchange, 164 Ws. 2d

296, 302, 474 NW2d 776 (Ct. App. 1991).

58 The mmjority opinion unreasonably forces an insurer in
Cedarburg's position to settle because that insurer cannot fairly
and fully assess its liability. This is not a case in which an
insurer is presented wth an offer to settle but incorrectly
guesses that it can get a |ower dollar amount by taking the case

to trial. See, e.g., Northridge Co. v. WR Gace & Co., 205

Ws. 2d 267, 288-89, 556 N.W2d 345 (Ct. App. 1996); Testa, 164
Ws. 2d at 299-300. Rather, this is a case where the insurer had
|l egitimate doubts about whether it even had a duty to provide
coverage to its insured in the first instance. | do not see how
Cedarburg could fully and fairly assess the anobunt of its
ltability for any wongful actions attributed to its insured
until it first knew if it would be obligated to indemify its
insured. Under the mpjority's analysis, what sort of choice does
Cedar burg have? Only a Hobson's choice: either buy its way out
of a suit to which it arguably had no financial obligations, or
press for an answer to that question and risk double costs and
i nterest.

159 The court of appeals in Adiver v. Heritage Miut. Ins

Co., 179 Ws. 2d 1, 18-20, 505 N W2d 452 (Ct. App. 1993),

recogni zed that Ws. St at . 8§ 807.01 can be utilized in
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unreasonably coercive ways. Wile the facts of that case are not
on all fours with the facts in this case, the wunderlying
principle that fornmed the diver decision is what should form
this one as well.

60 In diver an injured party offered to settle with an
i nsurance conpany early in the litigation before the facts of the
case were conclusively known. 1d. at 18. At the tine of the
settlenment offer, the insurance conpany coul d not know the extent
of Aiver's contribution to his injuries because the facts of the
case were not yet conpletely devel oped. Id. Later, when the
i nsurance conpany learned that diver's part in his injury was
relatively mnor, it reassessed its risk and tendered the policy
limt which AQiver then refused. |d. at 18-19. The court of
appeal s concluded that the penalties of Ws. Stat. 8§ 807.01 were
not applicable in that situation because the insurance conpany
did what it should have done: upon discovering additional facts
which altered its risk, it attenpted to settle the case. 1d. at
20.

161 The facts of this case are nore conpelling than
Aiver.* In diver the insurer knew that it would be financially

responsi bl e for any wongful acts of its insured up to the policy

L do not understand the mgjority's attenpt at
di stinguishing this case from diver. Majority op. at 22.
Contrary to the majority's assertion, the circuit court in diver
nmust have determ ned that Oiver was entitled to double costs and
interest prior to the insurer's tender of its policy limts
because the court of appeals reversed that award. It would seem
axiomatic that before Ws. Stat. § 807.01's penalties can be
assessed, a court nust determne that the party requesting such
measures is entitled to them



97-0686. awb

[imts but at the tinme could not assess the extent of its
i nsured's m sconduct. Here Cedarburg did not even know whet her
it would be financially responsible for its insured s actions.
If the Aiver insurer was relieved from the penalties of Ws.
Stat. 8 807.01, | cannot see why Cedarburg should fare any worse.

62 In sum the mjority opinion's inposition of double
costs and interest on Cedarburg for determ ning whether it had a
duty to indemify its insured does not encourage settlenment. It
unreasonably forces settlenment. As a result, consistent with the
circuit court, | would not award double costs and interest to
Prosser for the tinme and expense associated with litigating
Cedarburg's duty to provide coverage for the actions of its
insured. Accordingly, | respectfully concur.

163 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHANMSON and JUSTI CE DONALD W STEINMETZ join this opinion.



97-0686. awb



